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IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF COLORADO 


Civil Action No. 2:23-CR-0046/QWT Judge Qwerty 
The UNITED STATES OF AMERICA, 

v. 

TOXICOUST 


Defendant 


ORDER AND OPINION ON MOTION TO DISMISS 


uVortex_RBLX, Esq., United States Department of Justice, for the 
United States. 


Mama GOBIES, Esq., Attorney-at-law, for the defendant. 


I 


Defendant is the Attorney General of the State of Colorado. He was 
arrested for opening fire upon, and killing — we return to the 
appropriateness of that qualification infra — another person with 
special maritime and territorial jurisdiction, 18 U.S.C. § 1111. The 


information was laid before the court on the 23rd November 2023. 


We arraigned the defendant on the 28th November 2023. As entry 
of a default plea of not guilty would be of nil effect, and this particular 
motion is not barred by a guilty plea in any event, we need not address 
the question of whether it is imperative that the motion be heard and 
disposed of after entry of a plea today. Cf. United States v. De Vaughn, 
694 F.3d 1141, 1146 (10th Cir. 2012) (“The entry of a guilty plea does 
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not act as a waiver of jurisdictional defects such as an indictment's 
failure to charge an offense.”). Whilst, to be sure, by reason of a change 
in the Criminal Rules, Fed. R. Crim. P. 12(b)(8)(B)(v) such that now 
failure to charge must be asserted before trial, we do not doubt that 
underlying logic, at least insofar as disposing of the motion prior to 
arraignment is ultimately neither against the spirit of the rules nor 


contrary to the interests of justice, see also Fed. R. Crim. P. 11(b). 


The defendant’s motion, in alleging failure to charge, claims 
principally that the offence did not occur within special maritime and 
territorial jurisdiction. We address this, and other defects of the 


indictment in turn. 


Il 


The defendant alleges that the indictment failed to charge an 
offence. We have been able to identify two separate grounds upon 
which the motion may be entertained and we address them both in 


turn. 
A 


We begin with the easy part. The defendant alleges that the offence 
charged did not occur within “special maritime and _ territorial 
jurisdiction”. It is “it is well established that a court may determine, as 
a matter of law, the existence of federal jurisdiction over the 
geographic area, but the locus of the offense within that area is for the 
trier of fact” U.S. v. Roberts, 185 F.3d 1125, 1139 (10th Cir. 1999) 
(quoting U.S. v. Bridges, 43 F.3d 1468 (table), 1994 WL 687301, *1 (4th 
Cir. 1994)) accord United States v. Love, 20 F.4th 407 (8th Cir. 2021). 
The defendant has been charged with an offence of murder in special 


maritime and territorial jurisdiction, contrary to 18 U.S.C. § 1111. In 
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turn, special maritime and territorial jurisdiction is a narrow concept 
enumerated under 18 U.S.C. § 7, the question therefore being whether 
or not the offence occurred within that special jurisdiction. This is now 
the second time at which the Dresden Road question has been pleaded 
before us, and as we have now disposed of it, Colorado v. United States, 
2 AA.Dig. — (D. Colo. 2023), the answer to the questions presented at 


our bar appear to be simple. 


It thus follows that in the case at bar, we need not carry out 
sophisticated analysis of where the offence occurred exactly — although 
we do note the production of several videos appended to the 
information — for it appears clear to our mind that the offence did not 
occur within special maritime and territorial jurisdiction, irrespective 
of whether exactly it occurred — whether on one side of the Dresden 
Road or another. To be sure, many bases have been found as falling 
within special maritime and territorial jurisdiction, see U.S. v. Warren, 
984 F.2d 325 (9th Cir. 1993), but it is clear that it is not so in relation 
to the Dresden Road at our bar. It is worth noting that, even supposing 
that the offence occurred on the “Federal” side of the Dresden Road, 
and thus on Federal land, for an offence to be committed in special 
jurisdiction, only if it is “reserved or acquired for the use of the United 
States, and under the exclusive or concurrent jurisdiction thereof, or ... 
purchased or otherwise acquired by the United States by consent of the 
legislature of the State” 18 U.S.C. § 7(8), or, in other words, a federal 
enclave. As we explained in Colorado, 2 AA.Dig. —, slip op. at 6-7, it is 
clear that the Dresden Road is not a Federal enclave — for it to assume 
that status, the State must have consented thereto, which, as far as we 


can ascertain, it has not. 
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B 


Secondly, the offence charged before us appears to be one of 
homicide. This appears to us not to be fully exempt of problems. We 
briefly addressed this issue in Boston-Story v. Maxonymous, 2 AA.Dig. 
—, slip op. at 11-12 (Colo. Cty. Ct. 2028). It has long been understood in 
our jurisprudence that death has carried a particular signification, and 
since the advent of advanced, organised, human society, we have long 
recognised the civil repercussions of death, a human state so 
antithetical, and, in a philosophical way, rather paradoxically, in the 
popular conception, to life and to the very essence of human society. 
Death, as we explained in Boston-Story, is characterisable by a 
permanent, inanimate, state giving rise to legal effects commensurate 
therewith. As we explained, what is commonly called “death” ought 


better be regarded as a particularly grave form of battery. 
C 


We lastly consider the question of prejudice — the defence urges this 
court to dismiss the information with prejudice, a view which the 
government appears to be less supportive of. Outside of the speedy 
trial context, “dismissal is "an extraordinary remedy" and is only used 
in cases of serious and flagrant prosecutorial misconduct” U.S. v. 
Orozco, 916 F.3d 919, 925 (10th Cir. 2019) (citing U.S. v. Apodaca, 820 
F.2d 348, 349 (10th Cir. 1987)), to be used only “when the defendant 
has been prejudiced.” Jd. (citing U.S. v. Villa-Chaparro, 115 F.3d 797, 
804 (10th Cir. 1997)). The analogy which the defendant urges us to 
make — that with failure to state a claim in civil procedure — is inapt. 
The normal rule in that context is to allow the plaintiff an opportunity 
to amend his civil complaint unless it is plainly futile — here in the 


criminal context a constructive amendment to the indictment has been 
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held as “reversible per se” U.S. v. Sells, 477 F.3d 1226, 1237 (10th Cir. 
2007), whilst amending a civil complaint once, at an early stage of 
proceedings, has never been so considered. Even addressing the 
question through the civil prism, we cannot be satisfied that 
amendment would ultimately be “futile”, without summarily trying the 
facts in any event. Thus we propose to dismiss the indictment or 


information and naturally grant leave to lay one de novo. 


The Court grants leave to lay a new indictment or information 
within six months, or until expiry of the statute of limitations, 
whichever is later, 18 U.S.C. §§ 3288 and 3289. We apply the 
conversion-of-time provision allowed for at common law, see Artist v. 
Rubio, 1 AA.Dig. 15 (D. Colo. 2023), rounding to the nearest whole day, 
23 days. 
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Order 
Having regard to the above, the Court ORDERS as follows; 


The motion to dismiss is granted insofar as the indictment 
is dismissed. 


It is so ORDERED, 
9th December 2023 


/s/NewPlayerqwerty 


CUSDJ 


